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STATEMENT REQUIRED BY RULE 29(c)(5) OF 
THE FEDERAL RULES OF APPELLATE PROCEDURE 

  
The undersigned counsel of record provides the following information: 
 
(A) No current counsel to any party authored this brief in whole or in part. 

Christine Scheef, a co-author of this brief, is a former counsel to the 
Chapel Hill-Carrboro Board of Education, the defendant-appellee in 
this matter. Ms. Scheef represented the Board in this matter beginning 
in approximately April 2010 until March 2012, when her employment 
with Tharrington Smith, LLP, ended. Ms. Scheef has been employed 
as an attorney by the North Carolina School Boards Association since 
April 2012. 

 
(B) The costs of the North Carolina School Boards Association’s 

participation as amicus curiae in state and federal courts are borne by 
the Association’s Legal Assistance Fund, to which 110 of the 
Association’s 116 members, including the Chapel Hill-Carrboro 
Board of Education, voluntarily contribute a requested amount each 
year.  

 
(C) No other person contributed money that was intended to fund 

preparing or submitting this brief. 
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INTEREST OF AMICUS CURIAE 

Pursuant to Rule 29 of the Federal Rules of Appellate Procedure, the North 

Carolina School Boards Association (hereafter “Association”) submits this brief as 

amicus curiae in support of defendant-appellee Chapel Hill-Carrboro Board of 

Education (hereafter “Board”). Counsel for the plaintiffs informed the Association 

of their objection to the filing of this brief, and the Association has therefore filed a 

Motion for Leave to File Amicus Brief, in accordance with Rule 29(b). 

The Association is a statewide membership organization. Although 

membership is voluntary, all 115 local boards of education in North Carolina, as 

well as the school board of the Eastern Band of the Cherokee Nation (located in 

western N.C.), are members. In addition to providing policy support and training 

on a wide variety of topics, including special education, the Association advocates 

for the concerns of local boards of education in the State and federal courts and 

legislatures. There is no other entity that represents the interests of North Carolina 

boards of education or that has the same understanding of matters affecting them.  

Members of the Association provide special education services to almost 

190,000 students statewide. As such, they have a significant interest in ensuring 

that litigation under the Individuals with Disabilities Education Act (IDEA), the 

federal law governing special education, proceeds in an orderly manner, without 

imposing unreasonable burdens on the litigants. The Association’s members will 
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be particularly affected by this Court’s decision on several issues arising in this 

case, including: 

1. Whether North Carolina’s two-tier system of review of special education 

decisions complies with the  IDEA; 

2. Whether parents who have sued local boards of education under the IDEA 

are required to file a Notice of Appeal when they are aggrieved by the initial 

decision in the two-tier review system; 

3. Whether, in the absence of filing such a Notice, the second-tier review 

officer has jurisdiction over all of the issues in a dispute, rather than only 

those issues on which a party specifically filed an appeal. 
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ISSUES PRESENTED 
 
I. IS NORTH CAROLINA’S TWO-TIER REVIEW PROCESS 

CONSISTENT WITH THE IDEA? 
 
II. DID THE DISTRICT COURT PROPERLY CONCLUDE THAT 

PLAINTIFFS FAILED TO EXHAUST THEIR ADMINISTRATIVE 
REMEDIES, BECAUSE THEY DID NOT APPEAL THE ALJ’S 
DECISION DISMISSING THEIR CLAIMS TO THE REVIEW OFFICER? 

 
PROCEDURAL BACKGROUND  

 In order to understand the Association’s positions on the issues raised in this 

appeal, some procedural background is required. Under the IDEA, State 

educational agencies are required to submit a plan to the Secretary of Education 

that, inter alia, “provides assurances … that the State has in effect policies and 

procedures” that afford the procedural safeguards required by the law. 20 U.S.C.  

§ 1412(a)(6). In exchange for a compliant plan, the federal government provides 

the states with funding for special education.  

 States have flexibility to determine how they will ensure students’ and 

parents’ procedural rights. At a minimum, States are required to adopt a process by 

which parents who are dissatisfied with their child’s special education services can 

request an impartial evidentiary hearing conducted by a hearing officer who meets 

certain requirements. 20 U.S.C. § 1415(f).  

In North Carolina, that evidentiary hearing is conducted by an 

Administrative Law Judge (ALJ) in the Office of Administrative Hearings, upon 
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the filing of a petition. N.C. Gen. Stat. § 115C-109.6(a). After the hearing, the ALJ 

issues a decision containing findings of fact and conclusions of law. N.C. Gen. 

Stat. § 115C-109.6(f). That decision is “final and is not subject to further review 

unless appealed to the Review Officer…” Id. (emphasis added). 

The IDEA does not require States to appoint a Review Officer. Instead, 

IDEA regulations state that, if the evidentiary hearing was “conducted by a public 

agency other than the [State Educational Agency], any party aggrieved by the 

findings and decision in the hearing may appeal to the [State Educational 

Agency].” 34 C.F.R. 300.514(b). Thus the states, in determining how they will 

ensure the procedural rights of students and their parents, are permitted to adopt a 

two-tier review process, if the State educational agency does not conduct the 

evidentiary hearing. 

As of 2010, North Carolina was one of ten states that had adopted a two-tier 

system. 1 See Perry A. Zirkel and Gina Scala, Due Process Hearing Systems Under 

the IDEA: A State-By-State Survey, 21 J. of Disability Policy Studies 3, 5 (2010).2 

Review officers in North Carolina are appointed by the State Board of Education, 

which has general supervision and administration of the public school system. N.C. 

                                                            
1 The cited article indicates that one of the 10 states using a two-tier system, 
Indiana, planned to change to one tier. In addition, in 2011, Colorado amended its 
special education statutes to switch from a two-tier system to one tier. 
2 Found at http://www.directionservice.org/cadre/pdf/Due%20Process%20Hearing 
%20Systems.pdf, last accessed March 19, 2014.  
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Gen. Stat. § 115C-12, § 115C-109.9(a). A Review Officer “shall be an educator or 

other professional who is knowledgeable about special education...” N.C. Gen. 

Stat. § 115C-109.9(b). 

A party is only permitted to file a civil action after the party has completed 

the review process constructed by the State, whether one tier or two. 20 U.S.C.  

§ 1415(i)(2).  

SUMMARY OF ARGUMENT 

Plaintiffs’ initial petition, filed in March 2010 pursuant to the Individuals 

with Disabilities Education Act (IDEA), challenged the special education services 

that the Chapel Hill-Carrboro Board of Education provided to the minor petitioner 

E.L. during her enrollment in the school system until March 2010. Brief of the 

Chapel Hill-Carrboro Board of Education (hereafter “Def. Brief”) 2-3 (citing J.A.-

56).3 Plaintiffs subsequently filed an amended complaint in November 2010, 

alleging additional violations of the IDEA to that point. Def. Brief 3 (citing J.A.-

91). 

As recounted in the Board’s brief, plaintiffs’ appeal to this Court follows a 

14-day evidentiary hearing in the Office of Administrative Hearings. Def. Brief 3. 

The ALJ issued two decisions. The first, issued in September 2011, dismissed all 

                                                            
3 Because Vols. II through IX of the Joint Appendix are under seal, in certain 
instances the Association cites the parties’ briefs, with parenthetical references to 
the parties’ citations to the Joint Appendix. 
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of plaintiffs’ claims arising prior to March 30, 2009. Def. Brief 3-4 (citing J.A.-

3464). The second decision was largely in favor of the Board, as the ALJ 

concluded that E.L.’s Individualized Education Plans (IEPs) and her placements 

were appropriate. Def. Brief 4. In the ALJ’s second decision, plaintiffs prevailed 

on one narrow issue: the ALJ concluded that the Board failed to provide E.L. with 

appropriate speech services over a period of six months, in April and May 2009 

and between September and December 2009. Id.  

The Board appealed that determination, and the ALJ’s conclusion was 

reversed on appeal by the Review Officer. Def. Brief 5 (citing J.A.-3557). 

Therefore, at the conclusion of the State’s two-tier review process, the Board had 

prevailed on all issues raised in plaintiffs’ petitions.  

Plaintiffs subsequently filed a civil action in the Middle District of North 

Carolina, seeking compensatory education and reimbursement for private school 

costs. J.A.-10. The district court affirmed the Review Officer’s decision, finding 

that plaintiffs failed to exhaust their administrative remedies on most of their 

claims and granting summary judgment for the defendant Board on the issue of 

whether E.L.’s speech services during 2009 were appropriate. J.A.-75-76. 

Plaintiffs argue that (1) the State’s two-tier review process violates the IDEA 

and (2) that they were therefore not required to file a Notice of Appeal with the 

Review Officer. Brief of E.L. 33. Plaintiffs also contend that the Board’s Notice of 
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Appeal conferred on the Review Officer jurisdiction over all of the issues raised at 

the evidentiary hearing and, because they submitted “over 100 pages of written 

argument,” they have properly exhausted their administrative remedies. Brief of 

E.L. 35.  

Plaintiffs’ interpretation of the law, which they ask this Court to endorse, is 

squarely contradicted by the language of the IDEA. In addition, if plaintiffs were to 

prevail the process they seek would impose unreasonable burdens on litigants in 

IDEA cases, unnecessarily increasing costs for local boards of education and 

parents, and forcing North Carolina’s Review Officers to wade through potentially 

needless arguments in discharging their duties under the IDEA.  

Plaintiffs’ arguments are contrary to the law and the spirit of the IDEA, and 

this Court should affirm the district court’s decision in full. 

STATEMENT OF THE CASE AND STATEMENT OF FACTS 
 

 The Statement of the Case and Statement of Facts presented in the Brief of 

Respondent-Appellee Chapel Hill-Carrboro Board of Education are hereby 

incorporated by reference. 
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ARGUMENT 
 

I. NORTH CAROLINA’S TWO-TIER REVIEW PROCESS IS 
CONSISTENT WITH THE IDEA. 
 
Plaintiffs argue that the two-tier system adopted by North Carolina’s 

legislature is inconsistent with the IDEA. As a result, plaintiffs contend, they were 

not required to appeal to the Review Officer, and the Board should not have filed a 

Notice of Appeal and had the matter reviewed by the Review Officer. Brief of E.L. 

33-34. 

As described above, North Carolina law provides the process by which 

litigants in IDEA disputes may appeal ALJ decisions issued after evidentiary 

hearings. Specifically, “[a]ny party aggrieved by the findings and decisions of a 

hearing officer … may appeal the findings and decision within 30 days” after 

receiving notice of the decision. N.C. Gen. Stat. § 115C-109.9(a). The Board 

adhered to this process in the wake of the ALJ’s initial decision finding that the 

Board failed to provide E.L. with appropriate speech services over a period of six 

months in 2009. However, plaintiffs contend that the Board “did not have authority 

to appeal to the State Board of Education as the State Board lacked authority under 

IDEA to review the hearing officer’s decision.” Brief of E.L. 34. 

Plaintiffs are in error. Again, states may allow an appeal to the state 

educational agency (in North Carolina, the State Board of Education) when the 

agency does not conduct the initial hearing. 34 C.F.R. 300.514(b). Under North 
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Carolina law, the state educational agency does not have the opportunity to review 

a local educational agency’s decisions during the first tier of review. As the district 

court explained in its opinion, the Office of Administrative Hearings is not the 

SEA. J.A.-61; see also N.C. Gen. Stat. § 115C-109.6(a) (providing for the filing of 

a petition with the Office of Administrative Hearing).  

The State is ultimately responsible for ensuring that students are provided 

with a free appropriate public education and that the rights of students and their 

parents are protected. Gadsby by Gadsby v. Grasmick, 109 F.3d 940, 953 (4th Cir. 

1997); see also 20 U.S.C. § 1415(a). Given the State’s central role in IDEA matters 

and the courts’ recognition that the state and local education authorities’ judgments 

are entitled to deference, the State’s role in reviewing those decisions is critical. 

See Springer by Springer v. Fairfax County School Board, 134 F.3d 659, 664 (4th 

Cir. 1998).  

The U.S. Department of Education has endorsed this process in North 

Carolina and in other states with a two-tier system. As discussed above, State 

educational agencies are required to submit a plan to the Secretary of Education 

that “provides assurances … that the State has in effect policies and procedures” 

that afford the procedural safeguards required by the law. 20 U.S.C. § 1412(a)(6). 

If the state’s plan were not in compliance with the IDEA, the federal government 

would not provide the funding permitted under the statute. 
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Plaintiffs’ argument that the second level of review in North Carolina is 

invalid would deprive the state education agency of the ability to review local 

educational agencies’ decisions regarding students with special education. Such a 

conclusion would be contrary to both the letter and spirit of the IDEA. This Court 

should affirm the district court’s ruling.  

II. THE DISTRICT COURT PROPERLY CONCLUDED THAT PLAINTIFFS 
FAILED TO EXHAUST THEIR ADMINISTRATIVE REMEDIES, 
BECAUSE THEY DID NOT APPEAL THE ALJ’S DECISION 
DISMISSING THEIR CLAIMS TO THE REVIEW OFFICER. 
 
Plaintiffs claim that even if the Review Officer’s decision is valid, their 

failure to file a Notice of Appeal is harmless because they “sought and obtained 

review of the hearing officer’s adverse findings.” The district court properly 

rejected this argument, and its decision should not be disturbed. 

It is undisputed that in the wake of the ALJ’s decision, which concluded that 

E.L.’s individualized education programs and placements (both actual and 

proposed) were appropriate, the plaintiffs did not file a Notice of Appeal with the 

Review Officer, as state law requires. J.A.-65. Rather, plaintiffs filed a “Motion to 

Quash Respondent’s ‘Purported Notice of Appeal’.” Def. Brief 5 (citing J.A.-

3530). 

Plaintiffs’ failure to file their own Notice of Appeal clearly rendered the 

Review Officer without jurisdiction over the majority of issues in the case. IDEA’s 

implementing regulations explicitly provide that “[i]f there is an appeal, the SEA 
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must conduct an impartial review of the findings and decision appealed.” 34 

C.F.R. 300.514(b)(2) (emphasis added). This requirement is echoed in North 

Carolina’s state law, which requires the Review Officer to “conduct an impartial 

review of the findings and decision appealed under this section.” N.C. Gen. Stat.  

§ 115C-109.9(a).  

As the district court explained, the Review Officer “took great pains to 

clarify that his decision was only on the specific issue appealed.” J.A.-66. 

Consistent with what is permitted under the IDEA, the Review Officer issued a 

decision addressing the specific issue on which the Board appealed: whether E.L. 

had been provided with appropriate speech language services in April and May 

2009 and from September to December 2009. Id. 

Plaintiffs’ contention that they are not required to file a Notice of Appeal 

because they “submitted over 100 pages of written argument seeking reversal of 

the ALJ’s erroneous findings” is nonsensical. See E.L. Brief 35. First, as the Board 

noted in its brief, plaintiffs’ “written argument” was nothing more than the 

proposed findings and decision they had submitted to the ALJ. Def. Brief 19 

(citing J.A.-3530, J.A.-3552). In other words, plaintiffs submitted nothing that 

explained how the ALJ’s findings were “erroneous;” their “written argument” was 

drafted before the ALJ even issued his decision.  
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In addition, plaintiffs’ understanding of the appeal requirement turns the 

rules of appellate procedure on their head.  The North Carolina statute governing 

special education litigation requires the party, or parties, seeking review of a 

decision to file a notice declaring that intent. N.C. Gen. Stat. § 115C-109.9(a).  The 

Federal and North Carolina Rules of Appellate Procedure also contain the same 

requirement. See Fed. R. App. P. 3(a); N.C. R. App. P. 3(a). These rules properly 

place the burden on the appealing party to identify the issues it wishes to contest on 

appeal. 

Should plaintiffs prevail on their argument, the result would be the 

imposition of an unreasonable burden on future litigants who do comply with the 

statute’s requirements. Under plaintiffs’ conception of the law, when, as in the 

instant matter, one party files a notice of appeal regarding a single issue, that party 

would be required to assume that the non-appealing party disagreed with the 

hearing officer’s decision and prepare an argument on every other possible issue 

on appeal.  

Not only would such a requirement lead to increased litigation costs for local 

boards of education, as their counsel would have to draft arguments covering every 

conceivable disagreement an opposing party might have with the ALJ’s decision, it 

also would be highly inefficient. Such a requirement would require Review 

Officers to wade through potentially needless arguments when there may only be 
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one or two disputed issues remaining between the parties. Indeed, the party that 

filed a Notice of Appeal would be at a distinct disadvantage, as it would need to 

argue all of the issues, assuming that the non-appealing party might contest all of 

the issues.  

Plaintiffs seek to have this Court endorse their failures to adhere to the clear 

statutory requirements. When plaintiffs failed to appeal the ALJ’s decision, they 

deprived the Review Officer of jurisdiction over any issue other than the one on 

which the Board appealed. In doing so, plaintiffs failed to exhaust administrative 

remedies, requiring dismissal of their claims in district court. They seek to correct 

their own errors by having this court declare that a Review Officer has jurisdiction 

over all of the issues in an ALJ decision when either party appeals, even when the 

appealing party has identified specific rulings at issue. This “solution” is contrary 

to both the law and common sense, as it would create unreasonable burdens for all 

North Carolina school districts in litigating special education matters. This Court 

should affirm the district court’s dismissal of plaintiffs’ claims, on the grounds that 

they did not exhaust their administrative remedies. 

CONCLUSION 
 

 For the reasons set out above, as well as the reasons set forth in the brief of 

the Chapel Hill-Carrboro Board of Education, this Court should affirm the district 

court’s decision in favor of the Board.  
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Respectfully submitted this 19th day of March, 2014.  
 
By:  /s/ Christine T. Scheef     

Allison B. Schafer, Legal Counsel 
N.C. State Bar No. 10815 
Christine T. Scheef, Staff Attorney 
N.C. State Bar No. 34874 
N.C. School Boards Association 
7208 Falls of Neuse Road 

 P.O. Box 97877 
 Raleigh, N.C. 27624-7877 
 (919) 841-4040 
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