
Background Fund 8 Including Major Court Decisions 
 

When charter schools were authorized in 1995 they were entitled to the “amount equal to the per pupil local 
current expense appropriation.” This was understood at the time by schools boards to be the monies that flowed 
from the counties to the schools. 
 
Litigation on the issue began with  Frances B. Delaney vs. Asheville City Schools over supplemental taxes and 
fines and forfeitures. Asheville lost the case. Because the General Assembly had failed to define “local current 
expense appropriation, the Court of Appeals opined that “the phrase “local current expense appropriation” in 
the Charter School Funding Statute ... is synonymous with the phrase “local current expense fund” in the 
School Budget and Fiscal Control Act.” This interpretation, which has never been reviewed by the NC Supreme 
Court, has led to many years of litigation.   
 
Sugar Creek I was the next case. In this case the issue was over the Bright Beginnings (4 year old early 
childhood) funds and Challenge Grants for underperforming high schools. These were specialty funds from the 
county commissioners to CMS. CMS lost this case and was required to share a proportionate share of the funds 
with the charter schools. 
 
This led to Sugar Creek II. In this case the charter school said that the local current expense appropriation 
equated to the local current expense fund (Fund 2 in the chart of accounts) and that they were entitled to 
everything that flowed through that account. The Court of Appeals said charter schools were entitled to any 
monies that flow through Fund 2; but further stipulated, “if donations or other moneys are intended for special 
programs, they should be held in a special fund.  Because Defendants have held these moneys in their local 
current expense fund (Fund 2), they are required to share these moneys with the Plaintiff.” 
 
In December, 2009, DPI and the Local Government Commission collaborated to create a new account in the 
chart of accounts. Called Fund 8, the fund was created so that monies not actually appropriated by the county 
could be deposited into another account per the language from Sugar Creek II. Fund 8 was codified in the 
amendments to the charter school statutes in 2010. 
 
The creation of Fund 8 led to a number of lawsuits with Thomas Jefferson vs. Rutherford being the most 
prominent. The Court of Appeals upheld the use of Fund 7 and 8 and that said funds had properly been placed 
in those funds starting in 2010 and that such funds did not have to be shared with the charter schools. 
 
The Thomas Jefferson decision recognized that the inclusion of restricted funds in the formula resulted in 
charter schools receiving a higher share of county per pupil funding.  The 2010 legislative change rectified that 
inequality.  
 
Prior to the changes made by the legislature in 2010, school districts had the use of four accounts under the 
chart of accounts established by the SBE and DPI.  Fund 1 is for K-12 state funds, Fund 2 is for local current 
expense funds, Fund 3 is for federal funds that flow through DPI and Fund 7 was a local use fund with no 
specific guidance from DPI.  Fund 2 became the convenient place for districts to place other funds besides those 
from the county commissioners including but not limited to state and federal restricted revenues. 
  
Elimination of the 2010 language would expose the following categories to potentially being included in the 
funding formula for charter schools and would undoubtedly lead to another wave of litigation.   
 


